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not dissolve the association ; Tyrrell v. 
Washburn, 6 Allen 466 ; Tenney v. 
N. E. Prot. Union, 37 Vt. 64. See 
Troy Iron and Nail Factory v. Corning, 
45 Barb. 231 ; also, Taylor v. Castle, 
42 Cal. 367, and Jonesv. Clark, Id. 180, 
relating to California mining partner- 
ships, in which there is usually no delectus 
personal. 

As respects joint stock companies or- 
ganized under the New York statute of 
1849 and the acts amendatory thereof, 
as was the American Express Co. in 
the principal case, the later and more 
authoritative and well-considered cases 
in that state regard them substantially 
as corporations, not having, however, any 
common seal, and in ivhich the members 
arc pcrsonably liable : Waterbury v. 
Merchants' Union Express Co., 50 Barb. 
157 ; s. c, 3 Abb. Pr. N. S. 163 ; 
Westcottv. Fargo, 61 N. Y. 542 ; Sand- 
ford v. Supervisors of New York, 1 5 How. 
Pr. 172. 

As to what is the status of such com- 
panies in other states, there is some diver- 
sity of opinion. In Massachusetts it is 
held that the statutes under which such 
joint stock companies are organized are 
local in their operation, as regards reme- 
dies for debt against the company ; that 
in Massachusetts such a company is a 
mere partnership, and that its members 



may be sued there in the first instance 
as partners for such a debt ; notwith- 
standing the provisions of the New York 
statute, that no suit shall be maintained in 
the demand against the individual mem- 
bers, till judgment has been rendered 
against the company, in the name of the 
president or treasurer, and execution 
thereon returned unsatisfied : Toft v. 
Ward, 106 Mass. 518; s. c, 111 Id. 
518; Gott v. Dinsmore, 111 Id. 45. 
See, however, Cutler v. Thomas, 25 Vt. 
73, where it was said that the liability 
of individual members of an unincor- 
porated joint stock company formed in 
Canada, growing out of the association, 
must be judged of by the laws of Can- 
ada, where the association was formed, 
and where their place of business was, 
though a bill of exchange drawn by them 
might be governed by the laws of the 
place where it is made payable. 

The points decided in the principal 
case, and in the Massachusetts cases, are 
not identical, and possibly the cases may 
stand together, but there has as yet been 
so little litigation upon the questions in- 
volved in said cases that the law upon 
these subjects can hardly be said to be 
settled. The reason of the principal 
case, however, seems satisfactory, and 
such as ought to prevail in future cases. 
Marshall D. Ewbll. 

Chicago, June 1881. 



Supreme Court of Indiana. 
ARCHIBALD LOVE, et al. ». E. G. CULVER PAYNE. 

One partner has no authority to make a contract with a third party, to admit the 
latter as a member of the firm. 

A third person cannot, by buying the interest of one partner, become a member 
of the firm unless all the partners consent. 

In a firm consisting of fourteen members owning equal shares, one of the mem- 
bers, A., acted as president by election of the other members, and had general man- 
agement of the firm business. He contracted with a third party, that if such party 
would purchase B.'s, one of the fourteen members' interest, and pay a certain sum 
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into the firm's capital, he .should hold such share free from mortgage which was then 
a lien upon all their property. Afterward the firm property was swept away by 
foreclosure of said mortgage, and said third party sued the thirteen other members 
for the amount of money so paid into the firm's capital. Held, he could not main- 
tain his suit, unless the other members had knowledge of A.'s agreement and had 
ratified it ; but by receiving him as an acting partner, they so far ratified the con- 
tract, that such third party became a member of the firm. 

A party ratifying a contract, is not bound by a separate and distinct part of the 
contract, not incident to it or implied, and of which he has no knowledge at the 
time of such ratification. 

Ratification where there is no express notice, cannot extend beyond an adoption 
of the acts of the agent to the extent fairly and reasonably implied from the nature 
of the transaction. 

This was an action against the appellants as members of The 
Limited Liability Coal Company, which was the firm name of a 
partnership, of which all the appellants were members. The com- 
plaint alleged that the said company entered into a contract with 
appellee wherein it was agreed that in consideration of appellee's 
purchase of the interest of one William Blair, and payment of a 
certain sum into the partnership, he should be admitted as a part- 
ner, and that he should receive one-fourteenth interest in said 
partnership property free from all liens. The breach assigned was 
that he did not receive such interest, but that the firm suffered all the 
partnership property to be sold upon a prior mortgage, and that 
he really received nothing at all of value. 

The appellants were all members of the partnership. John 
Elliott was the president and general business manager. The com- 
pany was engaged in the business of mining and selling coal. Wil- 
liam Blair was a member of the firm, and appellant bought his 
interest. The appellee did contract with John Elliott that if he, 
appellee, would buy the Blair interest, and pay into the partnership 
$285 ; he should receive one- fourteenth interest in the partnership 
property free from all liens, and this agreement was made by 
Elliott, while assuming to represent the firm. There was a breach 
of the contract. 

The opinion of the court was delivered by 

Elliott, J. — The second instruction asked by the appellee and 
given by the court is as follows : 

"If you should find from the evidence -that one John Elliott was 
a member of the Limited Liability Coal Company, and was acting 
as president of said company, and while so being a member thereof, 
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and acting as such president, he made a contract with the plaintiff 
on behalf of said company, whereby the plaintiff became a member 
of said firm, and in consideration thereof, it was agreed that the 
plaintiff should pay into said firm a given amount of money, and 
that said company received this plaintiff as a member of said com- 
pany, and accepted the benefits of said contract, they cannot hold 
to the benefits, and at the same time deny the authority of said 
Elliott to make the same." 

This instruction does not assert, as appellants affirm, that Elliott 
had a right to bind the partnership because of this authority derived 
from his relationship to his co-partners. If it did, it would be 
clearly enough obnoxious to the objections expressed against it. 
The proposition is not that Elliott had, as partner, a right to make 
the contract, but that because the firm received and appropriated 
the benefits resulting from the act of one assuming to represent the 
partnership, the partners are liable. The admission of a partner 
into a firm is not within the line of partnership business, and Elliott 
would have had no authority, as partner, to contract with appellee 
that if he would come into the firm the partners would vest in him 
a title to one-fourteenth of the partnership property freed from all 
liens. It is the elementary rule that a third person cannot, by 
buying the interest of one partner, become a member of the firm 
unless all the partners consent. 

Regarding the instruction as declaring that the partnership was 
bound by Elliott's acts, not because he was a member thereof, but 
because he professed to act for the firm, and the fruits of his acts 
were received and enjoyed by the partnership, it must still be de- 
clared to be erroneous. It is erroneous, because it leaves out of 
consideration the essential element of knowledge on the part of the 
members of the partnership. The mere coming of appellee into 
the firm and the payment of money into the capital stock, would 
not of itself charge the firm with knowledge of the agreement that 
he should receive one-fourteenth of the property free from all en- 
cumbrance. The natural inference, in the absence of notice, would 
be the reverse, for the reasonable conclusion would be, that he 
stepped into the place of the partner whose share he bought, taking 
with it all its burdens and benefits. The instruction broadly asserts 
that the partnership would be bound by accepting the benefit of 
the contract, and no mention is made of notice or knowledge, on 
the part of the partners, of the contract of the president and agent, 

Vol. XXIX.— (58 
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to vest in the incoming partner a title to one-fourteenth of the 
property free from the liens then known to exist. The only benefit 
which the partnership got, or could have got, from the appellee, 
was the payment of the balance due upon Blair's share of the cap- 
ital stock of the partnership. If Blair had remained a member, he 
could have been compelled to pay it, and Payne did no more than 
what his vendor, the retiring partner, was bound to do. Unless 
the partners had knowledge of the contract under which Payne 
came into the firm, they cannot be deemed to be bound because the 
former paid his proportionate share of the common contribution to 
the capital stock. The benefits which the partnership retained 
were only those which Payne would have been bound to yield as a 
right to admission, and without some knowledge of a contract made 
by a professed agent giving Payne a right to look to the partnership 
to convey to him a perfect title to a part of the partnership pro- 
perty, such a contract ought not to be held obligatory upon the part- 
nership. The partners cannot be bound unless they retained the 
money after knowledge that a professed agent had, in their behalf, 
agreed to give the incoming partner an addititional or distinct 
consideration, from that arising from the sale to him of the retiring 
partner's interest, and his admission as a member of the firm. 

The appellants, by accepting Payne as a co-partner, and by re- 
ceiving into the common fund his money, did undoubtedly ratify 
to some extent the acts of Elliott, but not to the extent declared 
by the instruction. The ratification implied from such acts cannot 
be so extended as to cover a distinct and independent contract made 
by the agent, and of which the principals had no knowledge. If 
such a contract was one implied in the admission of Payne into the 
firm, or was an ordinary incident of such a transaction, then the 
doctrine of ratification might apply. But the contract upon which 
appellee seeks a recovery was not implied in, nor incident to, the pur- 
chase of Blair's interest and Payne's admission into the firm. By 
receiving Payne and taking his money into the common fund 
appellants did not ratify a contract of which they were utterly 
ignorant, and which was not incident to, nor implied in, the admis- 
sion of Payne as a member of the partnership. The agreement of 
Elliott guaranteeing, as in effect it did, that the appellee should 
receive a perfect title was totally distinct from the purchase of 
Blair's interest and Payne's admission as a partner in his stead, 
and could not be implied from Payne's coming into the partnership 
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and paying his money into the common fund. Ratification, where 
there is no express notice, cannot extend beyond an adoption of 
the acts of the agent to the extent fairly and reasonably implied 
from the nature of the transaction, and in this case the nature of 
the transaction would have indicated nothing more than that Payne 
had taken Blair's place in the firm. To this extent only can it be 
said that retaining in the common funds the amount paid by Payne 
is a ratification of Elliott's acts. 

Other questions are discussed, but as the cause must be remanded 
for a new trial, we deem it unnecessary to consider them. 

Judgment reversed at costs of appellee. 



An assignment, either voluntary, under 
a statute, or at common law, by one 
partner of all his interest to a third 
person, works a dissolution of the part- 
nership : Heath v. Sansom, 4 B. & Ad. 
175 ; 1 Lindley on Partnership 235 ; 
Gordon v. Freeman, II 111. 14 ; Edens v. 
Williams, 36 Id. 252 ; Borton's Appeal, 
13 Penn. St. 67; Cochran v. Perry, 8 
W. & S. 262 ; Merrick v. Brainard, 38 
Barb. 574 ; Buford v. Neely, 2.Dev. Eq. 
(N. C.) 481 ; but not if the assignment 
is void: Simmons v. Curtis. 41 Me. 376. 
The assignment of one partner's interest 
as collateral security works a dissolution, 
Marquand v. N. Y. Man/. Co., 17 Johns. 
525. So where part of a firm formed a 
body politic, and thereby cast off all 
connection with the partnership : The 
Sable Company Case, 3 Bland 675 ; but 
where a partner transferred his interest 
to his copartners, as collateral security, 
with a provision that the partnership 
should continue, it was held such an as- 
signment did not put an end to the part- 
nership : Foster v. Fifield, 29 Me. 136. 
Giving a mortgage by one partner on his 
interest does not work a dissolution until 
foreclosure and sale : Receivers v. God- 
win, 1 Halst. Ch. 334 ; so giving it to a 
copartner : Toft v. Buffum, 14 Pick. 325. 
An assignment by one of several part- 
ners of all his interest to a co-partner, 
and retirement from the firm, operates 
as a dissolution of the firm as to the one 



who acquired the share of the party re- 
tiring : Sistare v. Gushing, 4 Hun 503. 

As to an assignment see McKelvy's 
Appeal, 72 Penn. St. 409 ; Power v. 
Kirk, I Pitts. E. 510 ; Carroll v. Evans, 
27 Tex. 266. 

A. and B. became partners, A. being 
largely indebted ; afterward B. retired, 
and A. agreed to carry on the business 
on behalf of' the creditors of A. After 
the dissolution A. died, and it was held 
the creditors had no claim for any part of 
the profits after A.'s death, or that oper- 
ated as a dissolution : Crosbie v. Guion, 
23 Beav. 519. 

A power of attorney given to an agent 
by one of the partners to act after his death 
in the partnership affair, ceases upon the 
death Of such partner, and the partnership 
is dissolved. McNaughton v. Moore, I 
Haywood Eq. & L. (N. C.) 189. 

Sale of one partner's interest is a dis- 
solution of the partnership : Whitman 
v. Leonard, 3 Pick. 177; Ferrero v. 
Buhlmeyer, 34 How. Pr. 34 ; Potter v. 
Moses, 1 K. I. 430 ; Spaunhorst v. Link, 
46 Mo. 197 ; Mudd v. Bast, 34 Id. 465 ; 
Bank v. Andrews, 2 Snced 535 ; Rogers 
v. Nichols, 20 Tex. 719 ; Johnson v. 
Ames, II Pick. 173; Eden v. Williams, 
36 III. 252 ; Elder v. Hood, 38 Id. 533 ; 
Ayer v. Ayer, 41 Vt. 350 ; Buckingham 
v. Hanna, 20 Ind. 110 ; Recce v. Hoyt, 
4 Id. 169. 

Although a partnership is entered into 
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for a term of years, it is dissolved by the 
death of one of the partners : Crawford 
v. Hamilton, 3 Mad. 251 ; Crawshay 
v. Ma le, 1 Swanston 509 ; Pearce v. 
Chamberlain, 2 Vcs. 33 ; Davis v. Chris- 
tian, 15 Gratt. 1 1 ; Iiemick v. Ewing, 42 
111. 342 ; White v. Union Ins. Co., 1 N. 
& McC. (S. C.) 559 ; Scholefieldv. Eich- 
elberger, 7 Pet. 586 ; Bunoell v. Mande- 
ville, 2 How.. 560 ; Griswold v. Wad- 
dington, 1 5 Johns. 82 ; Williamson v. 
Wilson, 1 Bland (Md.) 418 ; Goodburn 
v. Stevens, 5 Gil. (Md.) 1 ; Knapp v. 
McBride, 7 Ala. 19 ; Gratz v. Bayard, 
1 1 S. & R. 41 ; Smith's Estate, 33 Leg. 
Int. 149 ; Kottwitz v. Alexander, 34 
Tex. 712: Vilas v. Farwell,. 9 Wis. 
460 ; Jenness v. Carleton, 40 Mich. 343 ; 
Iioberts v. Kelsey, 38 Id. 602 ; Nelson 
v. Hayner, 66 Ills. 487. 

The sale on execution of the interest of 
one partner ends the partnership. Skipp 
v. Horviood, 2 Swanston 586 ; Heydon 
v. Heydon, 1 Salk. 392 ; Chapman v. 
Koops, 3 B. & P. 289 ; Habershon v. 
Blurton, 1 DeG. & Sm. 121 ; Aspinall 
v. London and Northwest Railway Co., 
11 Hare 325 ; Waters v. Taylor, 2 V. 
& B. 301 ; Davis v. Grove, 2 Bob. 
(N. Y.) 136 ; Renton v. Chaplain, 9 N. 
J. Eq. 62; Cochran v. Perry, 8 Watts 
& S. 266 ; Morrison v. Blodgett, 8 N. 
H. 238. 

Or by a partner's share being trans- 
ferred by a baukrapt court : Fox v. 
Hanbury, 2 Cowp. 448 ; Ex parte Wil- 
liams, 1 1 Vcs. 5 ; Ex parte Smith, 5 
Id. 297 ; Ex parte Rnffin, 6 Id. 126 ; 
Crawshay v. Collins, 1 5 Id. 218; Cohen 
v. Gibbes, 1 Hill (S. C.) 206 ; Talcott 
v. Dudley, 4 Scam. 427 ;. Barstow v. 
Adams, 2 Day 70. 

So by marriage of a female partner 
{Nerot t. Burnand, 4 Russ. 247), upon 
the ground that the husband was entitled 
to the possession and management of 
his wife's property, and thus a new 
party would be introduced into the man- 
agement of the partnership property 
against the will of the other partner. 



Since by statutes in many of the states, 
the wife now has absolute power over 
h«r own personal property, this decision 
is not the law ; and it could no more be 
considered that the marriage of a female 
partner was a dissolution of the partner- 
ship, than she could obtain a dissolution 
if a male partner had married. But see 
Brown v. Jewett, 18 N. H. 230. 

A contract of partnership is founded 
on the personal confidence and mutual 
trust each partner has in all his copart- 
ners, as they are bound in the contract 
and as a. whole. The withdrawal of one. 
partner from the firm is a loss to the firm 
of the supposed skill and personal super- 
vision he brought to the copartnership. 
It is therefore a presumption of law that 
a partnership in such a firm is not as 
desirable as it was previous to the with- 
drawal of a member ; and this presump- 
tion cannot be rebutted by showing that 
the retiring member was an actual injury 
to the firm so long as he was a member, 
or that a party sought to be introduced 
by a sale of one member's interest will 
make a better partner than the one retir- 
ing. Nor can it be insisted that the 
name of the firm is nominally the same, 
for this personal confidence rests in each 
member, and not in the members collect- 
ively, or a majority of them. And 
then, when a member dies, the firm is 
dissolved because the administrator or 
executor has a right to manage his dece- 
dent's interest in the pai-tnership, and 
thus practically a new member is intro- 
duced into the firm without the consent 
of the other members ; and so in the 
case of an assignee in bankruptcy, or 
under an insolvent law, or a common- 
law assignment of interest, or profits, or 
a sale, either voluntary, or under an 
execution. 

It is undoubtedly the law that the 
principal cannot ratify the act of his 
agent in part and reject a part : The 
Farmers' Loan $• Trust Co. v. Walworth, 
1 Comst. 447 ; Benedict v. Smith, 10 
Paige Ch. 126 ; Menkens v. Watson, 27 
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Mo. 163 ; Cornwal. v. Wilson, I Yes. 
509 ; Findley v. Breedlove, 4 Martin 
105 ; HovU v. Pack, 7 East 164 ; Billon 
v. Hyde, 1 Atk. 126 ; Smith v. Hodson, 
4 T. R. 211 ; Wtteon v.Poulter, 2 Str. 
859 : Ferguson v. Carrington, 9 B. & C. 
59 ; Crans t. Hunter, 28 N. Y. 389 ; 
Krider v. Trustees, See, 31 Iowa 547 ; 
Corning v. Soutldand, 3 Hill 552 ; South- 
ern Express Co. v. Palmer, 48 Geo. 85 ; 
Coleman v. Stark, 1 Ore. 115; Widner 
v. Lane, 14 Mich. 124 ; Elwell v. Cham- 
berlin, 31 N. Y. 611 ; Cransv. Hunter, 
28 Id. 389 ; Bennett v. Judson, 21 Id. 238; 
Starr v. Stark, 2 Sawy. 605 ; Henderson 
v. Cummins, 44 111. 325 ; Seagoo v. Mar- 
tin, 6 Heisk. 308 ; iVewa/ v. Hurlbert, 2 
Vt. 351 ; Attwood v. SmaM, 6 CI. & E. 
232 ; Skinner v. Dayton, 19 Johns. 554; 
Odiorne v. Maxy, 13 Mass. 182 ; iVeio 
England Ins. Co. v. .De Wo//", 8 Pick. 63 ; 
Xbc/c v. Willi, 63 111. 144 ; Conklin v. 
Zeeis, 58 111. 178 ; Miller v. Lea, 35 
Ind. 396 ; Kingsley v. Davis, 104 Mass. 
178; Traub v. Milliken, 57 Me. 63; 
£ee«s v. 7ns. Co., 6 Wheat. 565 ; Culver 
v. Bylaw,. 43 Vt. 249 ; Huntington v. 
A>to.r, 7 Cush. 371 ; Lock's Appeal, 72 
Penn. St. 491. 

But a principal ratifying a sale made 
by his agent does not ratify an unauthor- 
ized warranty of which he had no notice : 
Haseler v. Lemoyne, 5 C. B. N. S. 530 ; 
Smith v. Tracy, 36 N. Y. 79 ; Baldwin 
v. Burrows, 47 Id. 199; but where an 
agent sold two mules and took a note 
for the purchase price, which his princi- 
pal ratified by accepting the note, it was 
held that he was bound by the warranty 
of his agent, although he was ignorant 
of it : Cochran v. Chitwood, 59 111. 53 ; 
and if he ratifies a sale he ratifies the 
acts, however unfair, by which the sale 
was brought about : Bennett v. Judson, 
21 N. Y. 238 ; Mundorffv. Wickersham, 
63 Penn. St. 87 ; and generally the rati- 
fication, unless it be made with a full 
knowledge of the facts and circumstances 
of the case, will not be binding even 
though they may have been innocently 



concealed or misrepresented : Bell v. 
Cunningham, 3 Pet. 81 ; Horsfall v. 
Fauntleroy, 10 B. & C. 755; Conn 
v. Penn, 1 Pet.C. C. 496 ; Copeland v. 
Mercantile Ins. Co., 6 Pick. 198. 

Nor can the principal, by ratification, 
take the fruits of the transaction and 
reject its burdens : Comical v. Wilson, 
1 Ves. 509 ; Clark v. Van Iiiemsdyk, 9 
Cranch 153 ; Evans v. Buckner, 1 Heisk. 
291 ; Toledo, #-c., Railroads. Chew, 67 
111. 378; Chamberlin v. Robertson, 31 
Iowa 408 ; Woodbury r. Lamed, 5 Minn. 
339 ; Slowcomb v. Cage, 22 La. Ann. 
165 ; Murray v. Walker, 44 Geo. 58 ; 
Blen v. Bear River, 20 Cal. 602 ; Wat- 
son v. Bigeloir, 47 Mo. 413 ; Reynolds v. 
Davison, 27 Ind. 296 ; Holbrook v. Cham- 
berlin, 116 Mass. 155 ; Wright v. Bur- 
bank, 64 Penn. St. 247 ; Warden v. 
Eichbaum, 3 Grant 42 ; Morey v. Webb, 
65 Barb. 22 ; Palmerston v. Huxford, 4 
Denio 166 ; Branson v. Chappell, 12 
Wall. 681 ; Forrestier- v. Bordman, 1 
Story 43 ; Cushman v. Loker, 2 Mass. 
106; Pouell v. Smith, Law Rep., 14 
Eq. 85 ; but receiving part of the pro- 
ceeds of an irregular sheriff's sale is not 
a ratification of the sale : Harris v. 
Miner, 28 111. 135. 

And where the contract embodied an 
agreement that the defendant should set 
off a debt due him from the agent, the 
principal must take the contract subject 
to this agreement. In this case the prin- 
cipal's name was undisclosed, the agent 
acting as principal. It does not appear 
whether the principal knew of the agree- 
ment in regard to the set-off: Ramazotti 
v. Bowring, 7 C. B. N. S. 851. See as 
to set-off against the agent where an un- 
disclosed principal sues, Parker v. Don- 
aldson, 2 W. & S. 9 ; Vinlett v. Powell, 
Admin'r, 10 B. Mon. 349 ; Taintor v. 
Prendergast, 3 Hill 72 ; Mitchell v. 
Bristol, 10 Wend. 495 ; Rathbone v. 
Sanders, 9 Ind. 217 ; Gardner v. Allen's 
Executor, 6 Ala. 1 89 ; Westwood v. Bell, 
4 Camp. 349 ; Lime Rock Bank v. Plimp- 
ton, 17 Pick. 159 ; Rabone v. Williams, 
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7 T. R. 360 n. ; George v. Clagett, 7 
Id. 359 ; Merrick's Estate, 5 W. & S. 
9 ; Can- v. Hinchdiff; 4 B. & C. 547 ; 
Semenza v. Brinsley, 18 C. B. N. S. 
477 ; Borries v. Imperial Ottoman Bank, 
Law Rep., 9 C. P. 38 ; s. c. 43 L. J. 
C. P. 3. 

An authority given to an agent to pur- 
chase and sell goods, and to transact 
business with capital furnished by the 
principal, and to use his name generally 
in the business, does not authorize the 
agent to form a copartnership with a third 
person. But if the principal knows the 
partnership has been formed without au- 



thority, he is bound to make known his 
dissent within a reasonable time : Wright 
v. Boynton, 37 N. H. 18 ; the power of 
an agent is limited by the authority given 
him. The same principal applies to part- 
ners. One binds the other so far only as 
he is agent of the others : Winship v. 
Bank of United States, 5 Pet. 560. And 
for the purpose of ascertaining the au- 
thority or power of one partner to bind 
the firm, the object of the formation of 
the co-partnership, and the usual course 
of business in the line of like partnerships 
must be considered : Digest of Law of 
Part., by Pollock, p. 31. 

W. W. Thornton. 



Supreme Court of Iowa, 

TIMOTHY HORAN v. JESSE LAZIER. 

A negotiable note was payable at a bank, and on the day it fell due, the maker 
went to the bank, inquired for the note, and not finding it, made a special deposit 
of the proper amount to pay it. The bank failed before the holder presented the 
note, and he then brought suit against the maker. Held, that the deposit was a 
good payment and the plaintiff could not recover. 

This was an action on a promissory note made by defendant to 
the order of one Braden (and duly endorsed), " payable at Allen's 
Bank in the city of Des Moines."' 

On the day the note was due, the defendant, a resident of Madi- 
son county, went to Allen's bank to pay the note. The note was 
not at the bank, and the defendant deposited the amount required 
to pay the same, and took from the bank a deposit ticket in the 
following form : 

" B. F. Allen's Bank, 

To Timothy Horan, Des Moines. 

March 21st 1874. Currency to pay note favor William Braden, 
and interest, $1512.50." 

Some efforts were made by the defendant, by way of correspond- 
ence through Percival & Hatton, real estate agents at Des Moines, 
to have the note sent to the bank, but they were unavailing. The 



